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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Har bor
Wor kers’ Conpensation Act, as anended, 33 U S.C. 8 901, et seq.,
(herein the Act), brought by Mchael Swan (C ai mant) agai nst
General Dynam cs/El ectric Boat Corporation (Enployer).

The issues raised by the parties could not be resol ved
adm nistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing was issued scheduling a formal hearing on August 1,
2002, in New London, Connecticut. All parties were afforded a
full opportunity to adduce testinony, offer docunentary evidence
and submt post-hearing briefs. Cdainmant offered 7 exhibits,
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Enpl oyer/ Carrier proffered 6 exhibits! which were admtted into
evi dence along with one Joint Exhibit. This decision is based
upon a full consideration of the entire record.?

The record was |l eft open for additional devel opment.
Cl ai mant subm tted depositions of hinself and Dr. Philo Wlletts
as CX-8 and CX-9, respectively. The nedical records of
Enpl oyer’ s hospital were received into evidence as CX-10. The
record was cl osed on Cctober 2, 2002, but reopened on Cctober 25,
2002 for the imted purpose of receiving two of Enployer’s
hospital incident reports as CX-11. The record was cl osed on
Cct ober 25, 2002. Post-hearing briefs were filed on behalf of
Cl ai mant and Enpl oyer/ Carrier on Novenmber 1, 2002. Based upon
the stipulations of Counsel, the evidence introduced, ny
observations of the denmeanor of the w tness, and having
considered the argunents presented, | nmake the foll ow ng Findings
of Fact, Conclusions of Law and Order.

| . STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(JX-1), and | find:

1. That there existed an enpl oyee-enpl oyer rel ationship at
the tinme of the accident/injury.

2. That the Enpl oyer was notified of the accident/injury
on Novenber 20, 2001

3. That Enployer/Carrier filed a Notice of Controversion
on Novenber 30, 2001

4. That an informal conference before the District
Director was held on February 13, 2002.

5. That C ai mant’ s average weekly wage at the tinme of
injury was $1,063.81 for a conpensation rate of
$709. 21.

! Enpl oyer’s exhibits 1 through 4 were received, but 5 and 6
were reserved pendi ng post-hearing developnent. (Tr. 9, 45).
Cl aimant’ s counsel offered no objections to the reserved exhibits
after post-hearing devel opnent. Consequently, the exhibits were
received into evidence.

2 References to the transcript and exhibits are as foll ows:
Transcript: Tr._; Cdaimant’s Exhibits: CX-_ ;
Enpl oyer/ Carrier Exhibits: EX-_ ; and Joint Exhibit: JX-_



1. 1 SSUES

The unresol ved issues presented by the parties are:

1. Causation; fact of injury.
2. The nature and extent of Claimant’s disability.
3. Whet her C ai mant has reached maxi num nedi cal

i nprovenent .

[11. STATEMENT OF THE CASE
The Testinpni al Evi dence
d ai mant

Cl ai mant was born on Novenber 11, 1952, and was 49 years old
at the time of the formal hearing. He graduated from high school
in 1971, unsuccessfully tried working in the autonotive industry,
but eventually found enploynent in March 1973 as a shipfitter
wi th Enployer. He has worked for Enployer ever since, and is
currently working as a first-class structural inspector. (Tr.

18- 19).

Cl ai mant sustained an injury in a one-car notor vehicle
accident in Decenber 1973. \While he cannot recall much of the
details, he recalls speeding and | osing control of the car, which
flipped. He received nedical treatnent from Law ence and
Menorial Hospital and from Dr. Derby, an orthopedist, for his
ankl e, which was crushed in the accident. (Tr. 19-20)

Al t hough there are no nedical records regarding Dr. Derby’s
treatnent, Claimant recalled that pins and screws were inserted
into his ankle, which began to heal. They were renoved over the
follow ng six or seven nonths as the ankle inproved. Wen the
| ast screw was renoved, C aimant’s cast was renoved. Three weeks
|ater, he tried to return to work. (Tr. 20-22).

Upon his return to work, O aimant found that he coul d not
perform his job, which demanded “constant walking ..., up and
down | adders all day, in and out of the boat all day ... you are
on your feet eight hours a day ... a lot of propping yourself up
with your feet in a position to work.” He was told to “either go
back on the boats or look for a new job.” Wen he found that he
could not continue performng his job, a foreman recommended
seeking a clearance for a “straight floor job.” (Tr. 21-22).
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Claimant returned to see Dr. Derby episodically, with whom
he continued to treat for five or six years. Dr. Derby provided
conservative treatnment for pain and constant headaches. H's pain
woul d vary with the work he perfornmed. |If there was not nuch
clinbing involved, he felt less pain. (Tr. 22-23).

As a shipfitter, C ainmnt worked on submarines, and would
enter and exit the vessels via ladders running through hol es cut
in the bottons of the hulls. After 14 years of shipfitting,

Cl ai mant became a structural inspector for Enployer. He
continued to work on submarines, inspecting everything fromthe
boats’ bows to sterns, except for the reactor roons, which were
i nspected by nucl ear inspectors. (Tr. 23-26).

Claimant is capable of doing the work as an inspector. On
t he day before the hearing, he worked “all day long,” inspecting
steel and foundations on a boat. He inspected ballast tanks at
the boat’s foreward and aft ends. This process involves “a | ot
of clinmbing through tight and narrow areas.” He al so inspected
wel ds to insure they were not cracked. This procedure involves
carrying a “yoke,” which is a magnetic device wei ghing about 7
pounds. He had to clinb |adders to enter and exit the boat.
(Tr. 26-28).

Hs job also involves using his knees to crawl in tight
areas. Mich of his job is perfornmed on his knees, although he
began weari ng Enpl oyer-provi ded kneepads for “the past couple of
years.” He believes his knee condition is related to his job
because he “constantly bangs” them agai nst the rungs of | adders,
whi ch he frequently clinbs. Likew se, he bangs his knees when he
clinmbs into tight areas.® He believes he reported his knee
injuries “once or twce.” (Tr. 35-36).

Claimant stated he was led to pursue his claimfor benefits
because “1I am goi ng on 50 years old, and I’ mnot sure how nuch
| onger | can physically do this work with the demand that’s on
me.” H's current ankle nmal ady does not feel the way it did
al nost 30 years ago. He believes his injury is related to his
wor k because “1 beat it up constantly. | amtripping over train
tracks and cables. 1It’s not the safest place in the world to
work.” He reported injuries to the yard hospital, and was
periodically sent hone for a sprained ankle. He was once
di agnosed by Dr. Derby with a severe strain, for which he was out

8 Cainmant described his injuries to his knees and ankle in
his deposition as “Normal strains, twist the [ankle]. You know,
tw st the knees and bang thema | ot going up and down the
| adders. (CX-8, p. 8).
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of work “for a couple of weeks” and paid conpensation benefits by
an insurer. (Tr. 28-30).

Cl ai mant was eval uated by Dr. Brow ng, who physically
exam ned C ai mant’ s ankl e and knees. The exam nation invol ved
taking X-rays, flexion and nobility testing, and | asted about two
and a half hours.* He was al so evaluated by Dr. Santoro, who
exam ned himfor about 15 mnutes. (Tr. 30-32). Dr. Santoro was
provi ded X-rays, but never actually put themon a view ng screen.
Dr. Santoro also failed to take any neasurenents on the X-rays.
Rat her, “he was just all eyeball.” Dr. Santoro did not discuss
Claimant’s work in the shipyard in nmuch detail when he eval uat ed
Caimant. Caimant was never examned by Dr. Philo Wllets.
(Tr. 34-45). Oher than a “Dr. Rley,” who is deceased, no
physician treated Claimant for his ankle after Dr. Derby. (Tr.
39).

Claimant denied telling Dr. Santoro he never m ssed work as
aresult of his injuries sustained fromtripping on the job.
(Tr. 32-33). dainmant denied that he can wal k without a |inp.
He linps daily, and |linps worse according to the anmount of
“clinbing and everything else.” He has |inped ever since his car
accident, but the condition has becone worse. Likewise, it is
worse at the end of the week than it is at the beginning of the
week. He also |linps nore at the end of the day than at the
begi nni ng of the day. Claimant further denied telling Dr.
Santoro his job is not any nore stressful than any other type
construction job. (Tr. 33-34).

O her than Tylenol or aspirin, Cainmant has not taken any
medi cation for his ankle or knees. He continues to take Tyl enol
and aspirin “when the need arises.” He experiences pain in his
ankle “when | put a lot of pressure on it, and | have no novenent

like if you re reaching up or in a bad position using your
feet to hold yourself in that position, and then the ankle
bothers and hurts.” He has lost nobility in his |eft ankle as
conpared to his right ankle. The nobility has decreased
“deci dedly so” over the years. (Tr. 36-37).

Li kew se, O aimant’ s knees cause a constant ache. On sone
nor ni ngs, he can barely wal k. Wen he exits the tanks, which he
enters by clinbing through manhol es, he “hobbles.” (Tr. 37-39).

4 In his deposition, dainmnt estinmated Dr. Browning's
eval uation |l asted an hour and a half. (CX-8, p. 26).
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On cross-exam nation, Caimant stated Dr. Riley has been
deceased for “at least a good eight or nine years.”® Since then,
he has consulted nobody for his knees or ankle. He went to see
Dr. Browning “basically to get the evaluation we are talking
about today.” He has no plans to return to Dr. Browning, because
the doctor “doesn’t take patients.” He was referred to Dr.
Browning by his attorney. C ainmant agreed he returned to ful
duty as a shipfitter “wwthin a short tinme” after his 1973
accident. He has perfornmed his “full job” as an inspector and
lost no tine in the “past four or five years” due to injuries.
(Tr. 39-42).

Claimant admtted Dr. Derby told himthat he could expect
his ankle to get worse over tinme and that he would eventual |y get
arthritis in his ankle. He acknow edged there was no specific
knee injury for which he sought evaluation by Dr. Browning. (Tr.
42-43) .

The Medi cal Evi dence
Dr. Vincent M Santoro, M D

On May 14, 2002, Dr. Santoro, who is a Board-certified
specialist in orthopedic surgery, was deposed by the parties.
(EX-4). He specializes in “shoul der, knee, and conplex foot and
ankle problens.” He currently perfornms surgery, estimating he
performed 30 to 35 surgeries within the nonth before his
deposition. He also serves as a University of Connecticut School
of Medicine clinical associate professor which involves teaching
residents. (EX-4, pp. 4-5; EX-4, exhibit 1).

Dr. Santoro discussed his January 29, 2002 exam nation of
Cl ai mant, who did not know why he was bei ng exam ned by Dr.
Santoro. He took Caimant’s history, including his work with
Enmpl oyer and his injury in 1973, when “he had operative treatnent
for the | eft ankle and had gone on to devel op degenerative
arthritis. (EX-4, p. 6). Cdaimant wrked as a shipfitter, which
i nvol ved heavy lifting of 70 to 80 pounds, clinbing |adders, and
wal ki ng on hard surfaces. Caimant al so worked nostly as a
structural inspector, which involved clinbing | adders and
entering and exiting tanks and bilges. (EX-4, p. 7).

> dainmant added that Dr. Riley told himthat his arthritis
was a natural progression “due to the nature of ny work ... with
all the banging and working on the steel and everything el se, you
know, it plays a factor.” (CX-8, p. 16).
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Claimant had a normal gait, despite an “arthritic left ankle
whi ch was essentially fixed in a stiffened position with fairly
normal alignment with healed incision.” There was “no
inflammation and really not nmuch ... pain regarding the left
ankle.” (EX-4, p. 8).

Claimant’ s knees were not painful, but were reported nornal
with full range of notion. There was no inflammation, and
ligaments were “all stable.” “Patella crepitus,” or a “crunching
sound” that inplies “sone softening of the cartilege,” or “a
standard wearing out” was observed. X-rays indicated evidence of

“sone early spurring,” but were otherwi se normal. (EX-4, pp. 8-
9).

Dr. Santoro diagnosed “early degenerative arthritis in the
knees nostly ..., but also had |ongstanding left ankle arthritis
fromthe original [1973] injury.” He concluded, to a reasonable

degree of nedical certainty, that Caimant’s conditions regarding
his knees and |l eft ankle were not work-related. Rather, C aimant
exhibited a “natural history” of degenerative change fromthe

1973 injury and a “normal anount of wear that one would find with

a 49-year old.” Thus, Caimant’s conditions “did not appear to
be consistent with ... work. It was just consistent with his
person.” Likew se, Dr. Santoro concluded to a reasonabl e degree

of nmedical certainty that Claimant’s work as a shipfitter and
i nspector for Enployer did not aggravate, accelerate, or
exacerbate his ongoi ng degenerative arthritis. (EX-4, pp. 9-12).

Dr. Santoro opined there were no present inpairnments or
disabilities to the knees or left ankle which would be causally
related to Caimant’s work for Enployer. He did not agree with
Dr. Browning’s conclusions that inplied daimant’s degenerative
changes were due to work-related conditions. Dr. Santoro
conpiled his opinions in a January 29, 2002 nedical report. (EX-
4, pp. 12-14; EX-4, exhibit 2).

On cross-exam nation, Dr. Santoro agreed C ai mant
“absol utely” has an ankle inpairnent, and also has mld
degenerative arthritis in his knees. He affirmed his opinion
that Caimant’s condition is not work-related. According to Dr.
Santoro, an inpairment rating for Caimant’s knee condition based
on the AMA guides would be “very difficult,” because there is “no
identifiable criteria on an X-ray for the kneecap to really give
you that unless it’s absolute bone on bone.” (EX-4, pp. 14-17).

Dr. Santoro explained that C ai mant has no inpairnment for
his knees. “Arthritis” is often used to “inply sonething awful,”
like “a little old | ady who's wal king around who needs a knee
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replaced.” He added, “My knees crunch nore than his and | don’'t
think I have, quote, arthritis.” Thus, C aimant experiences “an
incredibly mld formi of arthritis that is consistent with a man
his age. Dr. Santoro did not think Caimnt’s knee condition
“even falls into Table 17-31 [of the AMA Cui des To Per manent

| mpai rment] as sonething we'd even |look at.” He noted, C ai mant
“msses no tinme [fromwork], ... takes no nedication, ... uses no
assi stive devices, ... and stays in ‘the sane capacity.” To ne

he’s not inpaired.” (EX-4, pp. 16-17).

Dr. Santoro noted that Cainmant’s ankle inpairnment is
“pretty clear cut that it’s an arthritic condition,” based on
Claimant’ s history, nedical experience, and available literature
fromthe last 20 or 30 years. “[I]f [Dr.] Browning’ s rating
turns out that that’s what the tables apply, that’'s perfectly
fine. But that’s not work-related. That’'s his own person

carried forth in tinme.” Thus, Caimant’s ankle injury is the
natural progression of the 1973 injury. As such, Caimant’s
ankl e “does not get an inpairment rating based on work.” (EX-4,
pp. 17-18).

Dr. Santoro admtted he had no X-rays fromddaimant’s 1973
injury, nor did he have any records fromDr. Derby, the treating
physician at the tinme; however, if Dr. Derby assigned
restrictions at the tinme, it would be consistent with Caimnt’s
injury. Likew se, he would expect C ainmant woul d “continue to
hurt an ankle that’s chronically stiffened froma previous
injury. He could do that just wal king down stairs.” (EX-4, pp.
18- 20) .

According to Dr. Santoro, “Unless [C aimant] had an
absol utely serious injury which required nedical attention by Dr.
Derby over the first several years or even after that, this is a

natural progression of the original injury.” He added, “If you
have a stiff ankle, you' re going to trip. |'mtalking about a
true injury ..., not an ability to negotiate.” Dr. Santoro

opined Claimant’s condition would be the sane regardl ess of
whet her he worked a demanding job or a sedentary job after his
1973 injury. He explained, “I think the natural progression
woul d occur independent of what you were doing if you have an
ankle that’s not fixed right.” (EX-4, pp. 20-22).

Dr. S. Pearce Browning, M D

On May 23, 2002, Dr. Browni ng was deposed by the parties.
(CX-7). He is board-certified in the area of orthopedics. He
obtained his MD. in 1954 from Col unbia University Coll ege of
Physi ci ans and Surgeons. He was a resident with the Roosevelt



9

Hospital in New York Cty, where he obtained one year of surgica
internship. He was in the Navy for 18 nonths, and had six nonths
of general surgical residency at Stanford Hospital. He had three
years of orthopedic surgery residency at the Barnes Hospital in
St. Louis, and concluded with six nonths of “hand fell owship” at
the University of lowa. (CX-7, pp. 5-6).

Dr. Browning evaluated Claimant for his left ankle and
bil ateral knee conplaints upon a referral by C aimant’s counsel.
He was given Claimant’s history. He found no specific injury
date for C aimant’s knees, but noted C aimant’s knees
“progressively bothered hinmf while crawling around various parts
of vessels. (CX-7, p. 7).

He al so noted Claimant’s 1973 ankle injury involved an “open
reduction” by Dr. Derby. daimant was in a cast for about six
mont hs as he recovered fromhis surgery. He had “significant
atrophy of the nuscl es bel ow the knee, which you woul d expect due
to such an injury, and he was on light duty for a period of tine
until he had sone inprovenent in his nmuscle function.” (CX-7,

pp. 7-8).

X-rays reveal ed “narrowi ng of the nedial and | ateral
conpartments and exostsosis® of the shaft of the left tibia and
narrowing to the patellofenoral joint.” Caimnt’s exostosis was
first noted when he was eight years old, according to his
recollection. (CX-7, pp. 9-10).

Dr. Browning disputed Dr. Santoro’s concl usion that
Claimant’ s knees were basically normal except for mnor arthritic

changes. Specifically, he stated, “I don’t think a 49-year old
man shoul d have a narrowed joint unless there has been sone type
of injury or other process occurring.” According to Dr.

Browni ng, narrowing is an objective finding describing an
appearance on an X-ray. Arthritis is the “usual reason” there is
narrowing in the joint, “but joints can be narrow because of an
injury or other conditions which are not present here.”
Neverthel ess, “the statenent that a joint is narrowed is really
an observation of the appearance on an X-ray. (CX-7, pp. 10-11).

Al t hough the AMA gui des automatically assign an inpairnent
rating of 7 percent to the leg for the loss of 1 mllinmeter of
joint space in the human knee, Dr. Browning assigned a 7.5

6 An exostosis is a “projection of bone,” where the growth
cartilage grows until the patient reaches maturity. (EX-7, p.
10) .
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percent inpairnment rating to each of Claimant’s | egs “based on
the history, the physical exam nation, the anmount of crepitus
under the kneecap, and in the nedial and |lateral conpartnments and
t he appearance on X-ray.” He did not actually neasure the joint
space on C aimant’s X-rays. (CX-7, p. 12).

Dr. Browning opined the m|d degenerative changes that Dr.
Santoro discussed on Claimant’s X-rays were a pernmanent
condition. Likew se, the narrowing of Clainmant’s joints were a
per manent condition. (CX-7, p. 13).

Regarding Caimant’s |eft ankle, Dr. Browning affirned his
i nparinment rating of 24 percent. H's conclusion was based on an
exam nation which included X-rays of Claimant’s ankle to
establish ankylosis, or a joint which “does not nove.” Sinply
put, Caimant’s foot had the appearance of notion, but the joints
within his ankle were ankylosed. Dr. Browning relied on the AVA
gui des to establish appropriate inpairnent ratings for the
condi tion. (CX-7, pp. 13-15).

Dr. Browning fornmed his opinion that C aimant’s ankl e
condition was related to his work based on an X-ray; however, he
stated repetitive trauma cannot be distinguished fromthe natural
and unavoi dabl e progression of the original injury. He stated,
“[Caimant’ s] problemstarts with a fracture of the ankle, and
this is a severe fracture and there will be some progressive
degeneration ...;” however, based on his experience, Dr. Browning
opi ned that “those 26 years of constant wal ki ng, standing, and
heavy use did contribute to the final picture that | see on the
X-ray.” He added that he foll owed several conditions |ike
Claimant’s over a period of tinme. Dr. Browning concl uded
Claimant’s type of work performed for Enployer would “lend itself
to sone degeneration in the condition ....” (CX-7, pp. 16-17).

Dr. Browning' s experience with construction workers has not
been that they develop Cainmant’s type of knee problem “with the
exception of people who lay tile floor.” People with a history
of “many years crawl ing around on steel decks and ot her places
and they are showing nore arthritis in the knees than | woul d
expect in an individual of that age.” Dr. Browning may have
agreed with Dr. Santoro ten years ago, but his experience conpels
his conclusion that “there is a repetitive injury to knees from
this type of work.” Dr. Browning agrees with Dr. Santoro that
Claimant is not a candidate for knee replacenent at this tine,
al t hough he may becone a candidate after 20 years. (CX-7, pp.

18- 19).
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On cross-exam nation, Dr. Browning admtted he eval uated
Cl aimant for a hand/arm probl em upon the referral of another
i ndi vidual, “M. Spain.” He took Claimant’s history at that tine
and prepared a June 22, 2001 report with respect to that
eval uation. He acknow edged a statenent that C ai mant sustai ned
a fracture of his right ankle and has post-traumatic arthritis in
the ankle. He also did not indicate any knee injuries in that
report. (CX-7, pp. 20-22).

Dr. Browni ng conceded that his primary interest is in hands,
and he specializes in the area of hands and arms. O 1234 past
exam nations, approximately 1000 were “hand, arni eval uations.

Dr. Browning is in “half-tinme practice.” The |ast surgery he
performed was in 1986. The |ast knee surgery he perforned was in
“the Eighties.” (CX-7, pp. 22-24).

He adm tted that the sub-specialties involving sports
medi ci ne and treatnent for hands, backs, knees, and shoul ders
have becone “progressively nore differentiated.” |If patients
require knee surgery, Dr. Browning offers thema choice of
i ndi vi dual s who do a “substantial amount of work in that area and
in whom | inposed considerable confidence.” For instance, he
referred a patient with knee problens to “Dr. Joyce,” who is
“heavily involved in sports nedicine, including knees, shoul ders,
and so on.” Dr. Browning schedul ed no appoi ntnents to see
Claimant again. (CX-7, pp. 24-25).

When Dr. Browning evaluated O aimant’s knees, C ai mant was
working full-tinme and had | ost no specific time fromwork because
of his knees. There was no evidence of any trauma, redness, or
swelling. No specific points of tenderness in his knees were
found. Caimant was not linping. H s liganents were stabl e,
wi th no nmeniscal snap. (CX-7, pp. 25-27).

Regarding Caimant’s ankle, Dr. Browning testified there are
different causes for arthritis, including an individual’s
activity, whether a person suffers a sports injury with a known
torn cartilage with or without arthroscopic renoval, and age. He
added that, “to sone degree, there is sone wear in everybody’s
joints.” (CX-7, pp. 27-30).

Dr. Browning agreed there was a severe past fracture and a
fixation unrelated to aimant’s work. Wthout Dr. Derby’s
records, Dr. Browning was unable to say what percentage of
inmpairnment resulted a year or two years after Claimant’s
treatment for his 1973 injury. He “would certainly not be
surprised if, over the period of tinme ... from 1975 on there was
sone progression [of arthritis] fromwhatever state it was in in
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1975, and | don’t know what state it was in 1975." (CX-7, pp.
30-32).

Dr. Philo F. Wlletts, Jr., MD

On July 6, 2002, Dr. Wlletts, an orthopedi c surgeon,
provided a report in which he offered his opinion of Caimant’s
condition, based on the nedical reports of Drs. Browning and
Santoro. (EX-6). He summarized the history given to Drs.
Browni ng and Santoro and the opinions they reached. (EX-5, pp.
1-3).

Dr. Wlletts diagnosed “severe left ankle fracture, status
post injury, with post-traumatic arthritis and essential fusion
left ankle” and “[n]ild retropellar arthritis both knees.”
(EX-5, p. 3)

On “causality,” Dr. Wlletts opined Claimant’s bil ateral
knee condition was the result of normal aging and was not
accel erated, hastened, or changed by his enpl oynent activities.
From a nedi cal standpoint, Caimant’s work mght be related “if
there is evidence of a Yard Cccupational Clinic or injury report
to his [knees] or specific nedical docunentation of any forceful
or traumatic banging of the [knees] ....” Cdaimant’'s left ankle
was |ikew se reported unrelated to his work. Rather, Claimnt’s
arthritis was the result of his 1973 accident and the “expected
sequela of that injury. To purport that work activities are
responsible in any way for the result of this post fractured
ankle traumatic arthritis, strains nedical credulity.” (EX5,

pp. 3-4).

On “inpairment,” Dr. Wllets reported no neasurenents were
provi ded regarding the X-rays of O ainmant’s knees, precluding his
assignment of a permanent inpairnent. He reported, “mld
narrowi ng of the knee joint spaces does not qualify for

i npai rment, however.” VWhile Dr. Browning observed “sone early
narrowi ng” of Claimant’s knee joints, Dr. Santoro observed “mld
degenerati ve changes of the knees.” Wthout a review of the X-

rays, Dr. Wlletts found “no basis, in the nedical records
reviewed, to rate inpairment with respect to the X-ray
descriptions provided. He reported there could be as nuch as a
5% | ower extremty inpairnment rating, according to the AVA Cui des
“if there had been a nedically docunented history of direct
trauma ... conbined wth crepitation on physical exam nation.”

He concl uded, “there is no docunentation of a basis for

i npai rment to the [knees], and certainly no basis for any work-
related inpairnent.” (EX-5, p. 4).
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Dr. Wlletts reported C ai mant sustained a 24 percent
per manent partial physical inpairnment of the left foot based on
the AMA CGui des wi thout any further explanation. He could not
apportion any anount of that inpairnent to C aimant’s enpl oynent.
Rat her, he noted dainmant’s 1973 injury and concl uded “severe
ankl e fractures commonly go on to sustain significant arthritis,
as ... [Caimant’s] has.” He added that it is not valid froma
medi cal standpoint “to purport that work activities have
contributed to his ankle arthritis, when there is a clear and
unequi vocal non-work-rel ated cause of the problem”™ (EX-5, pp.
4-5).

On Septenber 3, 2002, Dr. Wlletts was deposed. (CX-9).
Dr. Wlletts concluded O aimant’s degenerative arthritic
condition of his right knee was not work-related. There was no
evi dence of direct trauma to the knee. The only abnormal finding
was of crepitus “or a bit of crackling, crunching type of
sensation” as the kneecap traversed the front of the thigh bone.
Such crepitus is not unusual for sonebody of Clainmant’s age. Dr.
Wlletts has the condition in his own knee w thout any injury or
inmpairnment to his condition. Further, there was no sign of
meni scal tear or liganment instability or any other abnormalities.
(CX-9, p. 6).

According to Dr. Wlletts, crepitus is usually a pernmanent
condition. He has treated people with the condition, but usually
treated them for sonmething else. Crepitus is caused by “any
irregularity of the ball bearing surface of one or the other as
it rubs together will make a little crunchy or crackly vibration

...7 It could be traumatically induced, but may be caused by
“degeneratlve wear and tear or an infection or another [non-
traumati c] cause,” including the natural aging process. Oten
the cause is unknown. (CX-9, pp. 6-7). Crepitus by itself does
not create any inpairnment. (CX-9, p. 25). Dr. WIlletts opined
Claimant’s crepitus is probably permanent. (CX-9, p. 16).

Dr. Wlletts was presented with C aimant’ s deposition
testinony, which indicated O ai mant “occasionally nmay have banged
hi s knees whil e going through submarines.” The testinony did not
satisfy Dr. Wllett’'s stated criteria in his report or change his
opinion that Caimant’s bilateral knee condition was unrelated to
his work with Enployer. According to Dr. Wlletts, “many people
occasionally bang their knees and never be any of the worse for
it.” Hs opinion mght be affected by evidence “of sufficient
force of a bang to cause sone visible swelling that persists and
causes [Caimant] to go back a few tines over the course of a
coupl e of weeks or nore. That would be sufficient ... to say
that it may have damaged the cartilage behind the bone.” Thus,
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he woul d need “sonet hing reasonably credi bl e and reasonably wel |
docunented” to conclude O aimant suffered an injury which could
have contributed to a problem (CX-9, pp. 8-14).

Dr. Wlletts opined crepitus is not caused by kneeling on

hard surfaces, which is an “every day act of life.” It is
“i nappropriate to try to link that wth the chance observation of
some knee abnormalities later inlife.” (CX-9, pp. 14-15).

Dr. Wlletts disagreed wwth Dr. Browning s opinion that
Claimant’ s knee condition was related to the nature of his
enpl oynent. He disputed Dr. Browning’ s opinions because Dr.
Browni ng sees “a highly select and rather unusual popul ation and
concl udes sone mai nstreamthinking in his anal yses.” He agreed

“[Dr. Browning] has changed over the last 10 years ... to becone
nore inclined to opine people are injured in ways that, in ny
significant experience, should not be injuring people.” As a

result, Dr. Browning attributes injuries to activities of daily
life, which is hard for Dr. Wlletts to accept. Dr. Wlletts did
not find anything “special or unique about a job that has people
kneeling on boats sone of the tinme. And | have a hard tine
stating that produces knee arthritis or crepitus or any other
abnormalities.” (CX-9, pp. 15-16).

Dr. Wlletts explained two ways of determ ni ng per manent
i mpai rments for knees under the AMA gui des. One involves using
measur enents based on X-rays, which is inapplicable in this
matter because there were no neasurenents taken. The other is
described in “the little fine print sentence under Table 17-31 on
page 544,” and allows “as nmuch as [a] 5 percent |ower extremty
impairment.”’” The second approach nmay be used “if there were a
docunent ed significant bang to the knee, the front of the knee,
that history of trauma that | would want to see nedically
docunented, crepitus, and patellofenoral pain.” (CX-9, pp. 16-
18; CX-9, pp. 26-27).

" The footnotes to which Dr. Wlletts was referring
provi de:

In an individual with a history of direct traum, a
conpl aint of patellofenoral pain, and crepitation on
physi cal exam nation, but w thout joint space narrow ng
on X-rays, a 2% whol e person or 5% | ower extremty

i mpai rment is given.

(CX-6) .
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Regarding Caimant’s ankle, Dr. Wlletts reaffirmed his
opinion that Caimant’s ankle injury was the result of expected
sequel a of the 1973 ankle fracture. Wthout X-rays, Dr. Wlletts
opined it is inpossible to determ ne whether he treated people
with the sane injuries as Caimant, but he has treated a nunber
of people with severe ankle fractures over the |ast 30 years.
Such fractures will “very often go to pernmanent severe
authritis.” Wen a joint has been traumatized and the bal
bearing surface is not repaired perfectly, the fractures wll
progress to “very bad arthritis.” Based on the nature of
Claimant’s injury and the | ess-advanced techni ques used in the
1970s, Dr. Wlletts did not conclude wal king on C aimant’s ankl e
or sustaining mnor injuries toit were contributing factors of
his present condition. (CX-9, pp. 18-19).

Dr. Wlletts was provided nedical records fromthe yard
hospital after January 1988 indicating Caimnt returned to the
hospital on two occasions conplaining of left ankle problens in
1990 and 1991. dainmant’'s ankle was stepped on by a co-worker in
one instance, while it was twisted on a railroad track in the
other.® (CX-9, pp. 20-21; CX-11). Upon consideration of the
addi tional nedical history, Dr. Wlletts did not change his
opi nion regardi ng the work-rel atedness of C aimant’s ankl e
condition. He noted, “A single incident would not necessarily
change anything. Especially given a significant fracture with
the inevitable progression.” Mreover, he did not see “any
records that showed a foll ow up, ongoing aggravati on or worsening
of this condition, or sonething where he cane back to the yard
hospital, or any evidence that he had treated on the outside, or
| ost any nore tine than that.” A 1990 X-ray reveal ed no change
froma 1984 X-ray, and there was “just no evidence of the kind
t hat one woul d expect [to] cause an accel eration or sone new
change in the way things are going.” In 1991, C ainmant reported
a 20 or 30 percent remaining range of notion in his ankle,
inmplying his ankle “was al ready significantly conprom sed and
woul d be expected to continue to go downhill regardless of any
tw st on a track or being stepped on.” (CX-9, pp. 21-22).

8 According to Dr. Wlletts, any yard reports which were
m ssing from 1981 to 1988 m ght possibly be of significance if
t hey showed “a credible significant injury to one of these joints
and ongoi ng credi ble objective findings ... that [C ai mant]
returned a nunber of tines,” indicating a “pattern that his
synpt ons changed course froman otherwise fairly benign course to
a new painful forever-after type of increased synptons.” (CX-9,
p. 26).
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Dr. Wlletts described the type of injury that could
contribute to a pre-existing ankle fracture. Such an injury
woul d include “sone new fracture or disruption of the fracture.
You' d want to see sone dislodgenent of the hardware, sone comment
on the X-ray or the person interpreting the X-ray that sone of
t he hardware had been shifted or |oosened in sone way.” More
likely, there should be sonme evidence of “sufficient ongoing
synptons” whi ch showed C ai mant was “goi ng back and asking for

repeat follow up care because things were really different. In
the long run that this was sone new ongoi ng change in his
situation.” He did not find such evidence in the nedi cal

records. (CX-9, pp. 22-23).

Likewise, Dr. Wlletts described a “severe bang” that woul d
cause a contribution to a knee disorder. Specifically, he
described a “change of course” involving a “sufficiently
traumatic injury” wth follow up nedical treatnent of “ongoing
vi si bl e and pal pable swelling or other signs of injury that are
credible,” as opposed to an injury where Cai mant woul d “just say
‘On for the next hour or so.” He added that, in “everyday life,
everybody bunps knees occasionally ...,” which is not assuned to
be a contribution to the end result. (CX-9, pp. 27-28).

Dr. Wlletts opined Caimant’s condition should not becone
any worse, because his ankle becane naturally ankylosed. Prior to
that time, there is painful notion associated with noving the
joints. At sone point they naturally “freeze up,” thereby
“taking away the painful notion [which] often takes away sone of
the pain.” The process is often attenpted nedically by
perform ng surgical fusions to achieve the sane result. It
causes limted notion, or an inpairnent, which can cause the
person to linp or walk “visibly abnormally.” (CX-9, pp. 23-25).

Enpl oyer’ s Hospital Records

A mcrofiched portion of Enployer’s hospital records
indicates Claimant visited the facility on a nunber of occasions
for various mal adies from May 28, 1974 until Cctober 24, 2001.
(CX-10).

Claimant was returned to regular work on May 28, 1974,
pursuant to Dr. Derby’'s release. (CX-10, p. 1) On June 4, 1976,
he was injured when a plank gave way, causing himto twi st his
ankle. An ace bandage was provided with a cold pack, which was
to be used for 20 mnutes. (CX-10, p. 2). On June 21, 1978,
Claimant sprained his left ankle at hone. Both sides of his foot
were extrenmely swollen. H's ankle was painful and bruised, and
it hurt to walk. An ice water soak was prescribed, and d ai mant
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was advised to see his own doctor if the pain persisted. He was
advised to go hone. He was released to return to regular work on
July 3, 1978. (CX-10, pp. 3-4). From Decenber 29, 1978 until
January 15, 1979, d aimant was absent from work, under the care
of Dr. Derby, due to bursitis in his right knee. (CX-10, p. 5).

On August 20, 1980, C aimant reported hurting hinself at
home. His left ankle was very swollen, with no ecchynosis or
redness reported. He stated he wished to work, but was advised to
see Dr. Derby. A warmwater soak and an ace bandage were
prescribed. (CX-10, p. 6).

On August 21, 1981, Caimant’s reason for visit was reported
as “states involved [sic] in car accident Dec. 29, 1973. Because
of ankle arthritis related to accident he is to have a job that
does not involve clinmbing.” Cdaimant “state[d] this is
permanent. [He] has had 2 previous operations.” It was reported
that he was physically unable to clinmb. On August 24, 1981, a
report regarding Claimant’s ankle arthritis indicated limted
duty was unavailable. During the period from August 21, 1981
until August 25, 1981, d ai mant was absent from work under Dr.
Derby’s care, for ankle arthritis. (CX-10, pp. 7-9).

On July 11, 1983, Caimant twisted his right knee while
clinbing a ladder. It was reported that bursitis was di agnosed
“sonme years ago.” Sone tenderness and slight effusion were
noted. Mbderate strain was di agnosed, and C ai mant was
prescri bed an ice pack, elevation, and an ace bangage. He was
restricted fromkneeling, crawling, |adder-clinbing or tight
spots on that date. |If no duties were avail able, d aimant was
advised to go hone. (CX-10, p. 10).

On February 3, 1984, Caimant reported twisting his left
ankl e at hone the day before. He submtted a note for a
“severely sprained” left ankle. He was unable to anbul ate or
work for a period of 5 days from February 7, 1984. It was
reported that C aimant had a prior history of ankle fracture with
two pins. A fused ankle joint was noted with mniml edema and
tenderness. Cainmant “[felt] able to performwork,” and was
approved to return to work with no restrictions. (CX-10, p. 11).

On April 24, 1984, d aimant sustained a slight sprain when
he twi sted his ankle while wal king. Slight to noderate soft
tissue swelling was noted, “sone of which [Claimant] states is
present since injury’” with reduced range of notion (some prior to
today). No crepitus was reported. X-rays were negative for new
fractures. They indicated old, healed fractures together with an
i mmobi lizing nail and screw. The ankle nortise was reported as
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“deranged and narrowed.” A cold pack to be followed w th noi st
heat was prescribed. Caimnt was restricted from | adder
clinmbing. No light duty was avail able on that date, and C ai mant
was sent hone and paid for his shift. (CX-10, pp. 12-14).

On July 24, 1985, a report indicates Claimnt injured his
right knee on July 22, 1985, when he slipped, fell backward and
tw sted his knee. On July 23, 1985, his right knee began feeling
unstabl e while clinbing, with sharp pain noted above his knee.
(CX-10, p. 15).

Claimant offered two incident reports photocopied from
Enpl oyer’s health facility. (CX-11). On July 18, 1990, d ai mant
tripped on a train track and twisted his left ankle, which was
reported as “very painful.” A nurse’s exam nation indicates sone
swel ling, for which an ice pack and Tyl enol were prescribed and
an X-ray ordered. The X-ray was negative for recent fractures.
“add, healed” fractures were noted “together with an i mmobili zing
nail and screw ....” The left ankle nortise was narrowed. No
i nterval change was reported since April 24, 1984. Miscle strain
was di agnosed, and he was returned hone with pay for his shift.
(CX-11, p. 1; CX-10, p. 16).

On May 16, 1991, a co-worker stepped on Claimant’s |eft
ankle. He reported that he had hardware in his ankle from an
aut onobi | e accident and that he had “about 20-30 percent novenent
init.” Tenderness and was noted in the ankle, which was
reported as “not full weight bearing.” Tylenol was prescribed,
along with an ice pack, which was to be used for 20 m nutes.
Contusion and sprain were reported with a left ankle status post
fracture secondary to a notor vehicle accident with “pain in
place.” Caimant was sent hone and paid for his shift. (CX-11

p. 3).

On Cctober 24, 2001, daimant notified Enployer’s health
care facility that he sustained “repetitive trauma to his knees”
and | egs, which were classified as an occupational illness. The
case “initially appeared to involve [no] away days.” Throughout
his remaining visits until August 13, 2002, d aimant was not
reported to have any restricted work or away days. (CX-10, pp.
17-18).

The Contentions of the Parties

Claimant alleges his work wth Enpl oyer has contributed to
and exacerbated or accel erated degenerative effects related to an
ankle injury sustained in a notor vehicle accident pre-dating his
work with Enployer. He also asserts that repetitive crawing,



19

kneel i ng, stooping, and clinbing on boats caused arthritis in his
knees.

Enpl oyer avers that the nmatter should be resolved on the
qualifications of the doctors. Drs. Browning and Santoro
performed eval uati ons rather than provided ongoi ng nedi cal
treatment. Thus, neither physician is a treating physician. Dr.
Wlletts offered an opinion, based upon his review of the notes
of Drs. Brow ng and Santoro, and reached concl usi ons and opi ni ons
consistent wwth Dr. Santoro, that Caimant’s condition i s not
wor k-rel ated. Accordingly, Enployer contends it is not |liable
for Caimant’s condition.

V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U S
328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Gr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resolves factua
doubt in favor of the C aimant when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof and, thus, the
burden of persuasion. Director, OMP v. Geenwich Collieries,
512 U. S. 267, 114 S. Ct. 2251 (1994), aff’'g. 990 F.2d 730 (3rd
Cr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nmedi cal exam ners. Duhagon v. Metropolitan
St evedore Conpany, 31 BRBS 98, 101 (1997); Avondal e Shi pyards,
Inc. v. Kennel, 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Mrine,
Inc. and Hartford Accident & Indemity Co. v. Bruce, 551 F. 2d
898, 900 (5th Gr. 1981); Bank v. Chicago Grain Trimers
Association, Inc., 390 U S. 459, 467, reh’g denied, 391 U S. 929
(1968); John W MG ath Corp. v. Hughes, 289 F.2d 403 (2d Gr.
1961) .

A. The Conpensable I njury

Section 2(2) of the Act defines “injury” as “accidental
injury or death arising out of or in the course of enploynent.”
33 US.C. §8 902(2). Section 20(a) of the Act provides a
presunption that aids the Caimant in establishing that a harm
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constitutes a conpensable injury under the Act. Section 20(a) of
the Act provides in pertinent part:

In any proceeding for the enforcenent of a claimfor
conpensation under this Act it shall be presuned, in the
absence of substantial evidence to the contrary-that the
claimcones within the provisions of this Act.

33 U.S.C. § 920(a).

The Benefits Review Board (herein the Board) has expl ai ned
that a claimant need not affirmatively establish a causal
connection between his work and the harm he has suffered, but
rat her need only show that: (1) he sustained physical harm or
pain, and (2) an accident occurred in the course of enploynent,
or conditions existed at work, which could have caused the harm
or pain. Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981),
aff’d sub nom Kelaita v. Director, OAMP, 799 F.2d 1308 (9th G
1986); Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140
(1991); Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990).
These two el enents establish a prima facie case of a conpensabl e
“injury” supporting a claimfor conpensation. 1d.

1. daimant’'s Prima Faci e Case

Cl ai mant avers he sustained a conpensabl e ankle injury
because he suffers arthritis which was aggravated by his
enpl oynent with Enployer. He argues his bilateral knee arthritis
is a conpensable injury under the Act because he engaged in
crawl i ng, kneeling, clinbing, and wal king for Enployer. Enployer
contends Clainmant’s ankle conditions are not conpensabl e under
t he Act because his ankle condition was the natural progression
of a pre-existing non-work-related injury. Enployer argues
Claimant’ s knee condition is not a conpensable injury under the
Act, relying on Cencarelle v. General Dynamcs Corp., 892 F.2d
173 (2d Cir. 1989).

Claimant’ s credi bl e subjective conplaints of synptons and
pain can be sufficient to establish the elenment of physical harm
necessary for a prinma facie case and the invocation of the
Section 20(a) presunption. See Sylvester v. Bethl ehem Steel
Corp., 14 BRBS 234, 236 (1981), aff’'d sub nom Sylvester v.
Director, OANCP, 681 F.2d 359, 14 BRBS 984 (CRT)(5th Cr. 1982).

In the present matter, Claimant testified that he sustained
arthritis in his left ankle and knees while working for Enployer.
The last report of any injury O aimant sustai ned while working
for Enpl oyer was on May 16, 1991. The | atent appearance of his
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al | eged knee and ankl e conditions over ten years |later makes it

hi ghly unbelievable that they are related to his mnor injuries
prior to or on May 16, 1991. d ai mant sought no foll ow up

medi cal treatment for his alleged conditions. He testified he
has had no nedical treatment for his conditions for “at |east the
| ast eight or nine years.” He nerely sought an eval uation for
his clainms upon the referral of his attorney, and has no plans to
return for nmedical treatnment for his alleged conditions. The
fact that C aimant sought no nedical treatnent for such a | ong
period of time and does not intend to seek nedical treatnment
fails to persuade ne that his alleged condition is work-rel ated.

My conclusion that d aimant’s knee and ankl e conditions are
not causally related to his work-related accidents is supported
by the sound nedical reports of Drs. Santoro and Wlletts, who
found no evidence of any aggravation, acceleration, exacerbation,
or conbination with another injury resulting in a conpensable
injury. Both physicians concluded Caimant’s condition is the
nat ural progression of aging and a prior injury which was
repaired under the | ess-advanced techni ques of the 1970s.

Dr. Browning, who works “half-tinme” in the area of hands and
arnms, is the only physician who opined Caimnt’s condition was
work-related. He agreed the results on which he based his
concl usi ons were indistinguishable fromthe natural progression
of aging. He also observed no evidence of trauma, redness,
swel l'ing, specific points of tenderness, |inping, or abnornal
| igaments establishing an injury to Caimnt’s knees. He based
his opinion on the assunption that Caimant’s 29 years of work
caused his condition. Dr. WIlletts specifically indicated that
Claimant’s job requirenents were no different than the
requi renents of “every day life.”

Meanwhi l e, Claimant candidly admts that he lost little tine
fromwork over his career and lost no time fromwork for the | ast
four or five years. He was capable of performng his job full-
time until as recently as the day before the hearing in this
matter. He admtted that he was led to file the present clains
because he was approaching 50 years old and did not know how nuch
| onger he could continue performng his job. Such testinony does
little to convince ne that Claimnt suffers a work-related injury
rather than the natural progression of aging.

Thus, Caimant has failed to establish a prina facie case
that he suffered an "injury" under the Act. Accordingly, he is
not entitled to the Section 20(a) presunption that the additional
and |l atent ankle and knee injuries arose out of and in the course
of his enploynment with Enployer.
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2. Enployer’s Rebuttal Evidence

Assum ng arguendo that Claimant’s prim facie case is
established, a presunption is invoked under Section 20(a) that
supplies the causal nexus between the physical harmor pain and
t he worki ng conditions which could have cause them

Under such circunmstances, the burden shifts to the enpl oyer
to rebut the presunption with substantial evidence to the
contrary that Claimant’s condition was neither caused by his
wor ki ng condi ti ons nor aggravated, accelerated or rendered
synptomati ¢ by such conditions. See Conoco, Inc. v. Director
ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187 (CRT)(5th Cr. 1999);
&ooden v. Director, OACP, 135 F.3d 1066, 32 BRBS 59 (CRT)(5th
Cr. 1998); Lennon v. Waterfront Transport, 20 F.3d 658, 28 BRBS
22 (CRT)(5th Gr. 1994). "Substantial evidence" neans evidence
t hat reasonable m nds m ght accept as adequate to support a
conclusion. Avondale Industries v. Pulliam 137 F.3d 326, 328
(5th Gr. 1998).

Enpl oyer nust produce facts, not specul ation, to overcone
the presunption of conpensability. Reliance on nere hypothetical
probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smith v. Sealand Term nal, 14 BRBS
844 (1982). The testinony of a physician that no rel ationship
exi sts between an injury and a clainmant’s enploynent is
sufficient to rebut the presunption. See Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in order
to rebut it, Enployer nmust establish that daimant’s work events
neither directly caused the injury nor aggravated the pre-
existing condition resulting ininjury or pain. Rajotte v.
General Dynami cs Corp., 18 BRBS 85 (1986). Although a pre-
exi sting condition does not constitute an injury, aggravation of
a pre-existing condition does. Volpe v. Northeast Marine
Termnals, 671 F.2d 697, 701 (2d G r. 1982); Blanchette v.
Director, OANCP, 998 F.2d 109, 112 (2d G r. 1993)(where an
enpl oynent injury worsens or conbines with a pre-existing
inpairment to produce a disability greater than that which would
have resulted fromthe enpl oynent injury alone, the entire
resulting disability is conpensable); But see Carlson v.

Bet hl ehem Steel Corp., 8 BRBS 486, 489 (“Aggravation” of a
claimant's arthritic condition only to the extent that the work-
related injury caused tenporary recurrence of his synptons rather
than a worsening of his underlying condition is not conpensable).




23

It has been repeatedly stated enployers accept their enpl oyees
with the frailties which predi spose themto bodily hurt. J. B
Vozzolo, Inc. v. Britton, supra, 377 F.2d at 147-148.

If an adm nistrative | aw judge finds that the Section 20(a)
presunption is rebutted, he nmust weigh all of the evidence and
resol ve the causation issue based on the record as a whol e.
Hughes v. Bethl ehem Steel Corp., 17 BRBS 153 (1985); D rector
ONCP v. Greenwich Collieries, supra.

Drs. Santoro and Wlletts both opined there is no causal
rel ati onship between Caimant’s ankl e and knee conditions, thus
severing the potential relationship between C aimant’s condition
and his work-related injury. Further, Drs. Santoro and Wlletts
opined Caimant’s work events neither directly caused his
injuries nor aggravated his pre-existing ankle condition
resulting in injury or pain. Consequently, | find that Enpl oyer
of fered substantial evidence to rebut the Section 20(a)
presunption. Thus, the causation issue nust be based on the
record as a whol e.

3. Weighing All Record Evidence

Prefatorily, the parties agree, and | find, that none of the
physicians of record is Claimant’s treating physician. Rather,
t he physicians exam ned C aimant or reviewed his file for
eval uation only, and C ai mant does not expect to return for
regular treatnent. See Pietrunti v. Director, OANCP, 119 F.3d
1035, 1043 (2d Cr. 1997)(an adm nistrative |aw judge is bound by
the expert opinion of a treating physician as to the existence of
a disability unless contradicted by substantial evidence to the
contrary); Rivera v. Harris, 623 F.2d 212, 216 (2d Cr
1980) (opi nions of treating physicians are entitled to
consi derabl e weight). Consequently, none of the physicians’
opinions is entitled to greater probative value as the opinion of
a treating physician.

Cl ai mant argues that the opinions of Drs. Santoro and
Wlletts should be discounted because their particul ar
definitions of “injury” are not in accord with the definition set
forth in the Act. This argunent is specious and without nerit.
The physicians were asked for nedical rather than | egal opinions.
When they discussed injuries, both physicians were addressing the
type of objective nedical evidence generated through nedical
treatnent which would afford a nmedical opinion that dainmant’s
conditions were anything other than a natural progression of his
pre-existing conditions which were not work-rel ated.
Consequently, Caimant’s argunment does not dimnish the
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per suasi veness of the nedical opinions of Drs. Santoro and
Willetts.

Al ternatively, Caimant’s position arguably inplies Dr.
Browni ng’ s opinion should be entitled to greater probative val ue
because his particular definition of “injury,” which is otherw se
silent in the record, is in accord wth that set forth in the
Act. | find Caimnt’s argunent untenable and unpersuasive for
t hat reason al one.

Rather, | wll attribute probative value to the nedica
opi ni ons based on the physicians’ credentials, degree of
specialization in the areas of Caimant’s conditions, experience,
famliarity wwth C ai mant, and soundness of nedical reasoning
regarding the facts presented. Drs. Santoro and Wl letts have
excel l ent credentials and experience. Both physicians offered
wel | -reasoned opinions in their reports and depositions in which
they were subject to cross-exam nation. Accordingly, | conclude
that the opinions of Drs. Santoro and Wlletts are hel pful for a
determ nation of this matter and shoul d not be di scounted.

O Drs. Santoro, Browning, and Wlletts, | find the nedi cal
opi nions of Dr. Santoro nost persuasive. He has superior
credentials and specializes in orthopedic surgery in the areas of
shoul der, knee, and conpl ex foot and ankle problens. Hi's
credentials are buttressed by his surgical and educati onal
experience, which is superior to the other physicians of record.
Hi s opinions are well-reasoned and supported by the record, as
di scussed bel ow.

On the other hand, Dr. Browning admtted that he is in
“hal f-time” practice, specializing in hands and arns. He
admtted that the areas of specialization anong hands, knees,
shoul ders, foot and ankle injuries have becone nore
differentiated over tine. Wile he is an orthopedi c surgeon who
eval uates patients primarily for hand and arm di sorders, the | ast
surgery he perfornmed occurred in 1986. Dr. Browning currently
refers patients who require knee surgery to specialists. Thus,
al t hough he has excellent credentials, he is not a specialist who
regularly treats patients with knee or conplex foot and ankle
probl enms. Accordingly, his |ack of experience outside the field
of his expertise dimnishes the persuasiveness of his opinions.

Meanwhile, Dr. WIlletts al so possesses excell ent
credentials, but the persuasiveness of his opinion is sonewhat
di m ni shed because he failed to evaluate C ai mant personally.
However, his opinions are well-reasoned regarding the nedical
records he reviewed and hel pful for a rational determ nation of
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the issues presented. Moreover, of the eval uating physicians,

Dr. Wlletts was provided the benefit of O aimant’s additional
medi cal history from Enpl oyer’s hospital, which tends to buttress
t he persuasi veness of his opinions.

Dr. Santoro’s opinion that Caimant’s “incredibly mld forni
of arthritic knee condition is caused by the natural aging
process rather than his enploynent with Enployer is well-reasoned
and supported by the record. H's opinion is consistent with the
opinion of Dr. Wlletts, who agrees that Caimnt’s knee
condition was not accel erated, hastened, or changed by his work
for Enpl oyer, but was the natural result of normal aging.

Al t hough Dr. Browning disputed Dr. Santoro’ s conclusion that
Claimant’ s knee condition was the natural result of aging, | find
his opinion is not well-reasoned and unpersuasive to establish
Claimant’s knee condition is work-related. He relied on no
evi dence of any trauma, redness, swelling, specific points of
tenderness, or linping to arrive at his conclusion. Mreover, he
had no indication of a specific injury date for C aimant’s knees.
Addi tionally, when he previously evaluated C aimant for a hand
di sorder regarding an unrelated matter, Dr. Browning reported no
knee injuries or other synptons of such injuries.

Rat her, Dr. Browning concluded C aimant’s knee condition was
wor k-rel ated because C aimant’s knees “progressively bothered”
himafter 29 years of enploynent which included crawling on his
knees on the job. Hi s opinion was based on his experience, but
he admtted he woul d have agreed with Dr. Santoro ten years ago.
Having found Dr. Browning is not as experienced in knee injuries
as Dr. Santoro, | find his opinion unpersuasive in establishing
Claimant’ s knee condition is work-rel ated.

My conclusion that Caimant’s knee condition is not work-
related is supported by Dr. Wlletts’s opinion that kneeling on
hard surfaces is an “every day act of life,” for which it is
i nappropriate to try to Iink a chance observation of sone knee
abnormalities later inlife. H's opinion that Dr. Browning has
“changed over the last ten years” to becone nore inclined to
attribute injuries to activities of every day life further
under m nes the persuasiveness of Dr. Browning s concl usion.

Dr. Wlletts's description of the type of traumatic injuries
whi ch woul d cause himto change his opinion is persuasive.
find no evidence that C ai mant sustained a sufficient force of a
bang to cause sone visible swelling that persisted and caused him
to seek followup nedical treatnment. The only knee injuries of
record occurred on July 11, 1983 and July 24, 1985. Neither
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injury involved any type of followup treatnent. Both involved a
twst of Claimant’s right knee, for which only m nor conservative
treat nent was necessary and provi ded by Enployer. Further, there
is no evidence O aimant sustained a traumatic injury of any kind
to his left knee. Accordingly, there is no evidence of a
sufficient force of a bang to either knee that woul d support a
conclusion that Claimant’s knee condition is related to his 1983
and 1985 injuries. Additionally, I find that Caimant’s
exostosis and bursitis are unrelated to his knee condition and
wor k, as di scussed bel ow.

Thus, | find the opinions of Drs. Santoro and Wlletts
persuasive in establishing Cainmnt suffers no knee condition
t hat was caused by his enploynent with Enployer. Likew se, the
opinions of Drs. Santoro and Wlletts are persuasive to establish
his knee condition was not aggravated, accel erated, exacerbated,
or otherw se conbined with a subsequent another injury to forma
conpensabl e injury.

In light of the foregoing, | conclude Claimant failed to
establish his burden of proof that he suffers a work-rel ated knee
condition under G eenwich Collieries, supra. Accordingly, |I find

that C aimant’s degenerative knee arthritis is not the result of
a work-related injury, nor is it an aggravation, acceleration,
exacerbation, or conbination with another injury resulting in a
new and conpensabl e injury.

Dr. Santoro’s opinion that Caimnt’s ankle condition is not
work-related is well-reasoned and supported by the record. He
specifically opined O aimant experienced a natural progression of
degenerative change fromthe 1973 injury that was repaired
t hrough | ess advanced procedures of the 1970s. Likew se, Dr.
Browni ng conceded that he previously diagnosed Cl aimant with
post-traumatic ankle arthritis. He also concluded that there
wi |l be some progressive degeneration froma severe fracture, and
he woul d not be surprised if there was sone natural progression
of arthritis fromits earlier state. Dr. WIlletts concurred with
Dr. Santoro and concluded C aimant’s permanent ankle arthritis
was the expected sequela of the 1973 ankle fracture repaired with
the techni ques used in the 1970s.

Li kewi se, d aimant understood from Dr. Derby that he shoul d
expect his ankle to beconme worse and develop arthritis as a
result of his 1973 injury. Enployer’s hospital records indicate
Cl ai mant reported permanent ankle arthritis related to his 1973
car accident as early as August 21, 1981, at which tinme he m ssed
several days due to ankle arthritis. Accordingly, based on the
record as a whole, | conclude Caimant’s ankle arthritis is the
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expected result of his 1973 car accident rather than his
enpl oynent activity wth Enpl oyer.

Mor eover, the opinions of Drs. Santoro and Wlletts are
persuasive to establish that Caimant’s m nor ankle injuries
sustai ned since his original 1973 injury did not aggravate,
exacerbate, or accelerate Claimant’s condition which resulted
fromthe 1973 accident. According to Dr. Santoro, tripping is
not exclusive to injured persons, but a dimnished “ability to
negoti ate” which can be expected with a stiff ankle. Thus, Dr.
Santoro expected Claimant to suffer mnor ankle injuries
resulting in tenporary exacerbations of pain, but could not find
evidence of nore significant injuries that would require nedical
treatment which could formthe basis of a conclusion that
Cl ai mant aggravated, accel erated, or exacerbated his condition at
wor k.

Simlarly, Dr. Wlletts, who was afforded the benefit of
addi tional nedical history of Claimant’s ankle injuries, opined
such mnor injuries did not aggravate Caimant’s condition. He
concl uded that evidence of nore significant injuries was
necessary to warrant a conclusion that C ai mant aggravated or
accelerated his condition at work. His opinion is well-reasoned
and persuasive. The record supports his conclusion that
Claimant’s ankle was already significantly conprom sed and woul d
be expected to deteriorate regardl ess of any twi st or m nor
i njury.

Meanwhi l e, Dr. Browni ng acknow edged there are different
causes of arthritis, including activity, injury, and aging. He
conceded that his opinion was based on X-ray evidence reflecting
radi ol ogi cal conditions that cannot be distinguished fromthe
nat ural and unavoi dabl e progression of the original injury.

Thus, he based his conclusion on his own experience. Having
previously found that Dr. Browning is | ess experienced than Dr.
Santoro in the areas of knee and conplex foot and ankle injuries,
| find that his opinion based solely on his experience and X-ray
evi dence, which is indistinguishable froma natural and

unavoi dabl e progression of an original injury, is |less
persuasive. Accordingly, I find daimnt’s ankle condition was
not aggravated, accel erated, exacerbated or otherw se conbi ned

Wi th a subsequent injury to forma new injury.

My conclusion that Caimant’s ankle condition is not work-
related is buttressed by Enployer’s hospital records, which
i ndicate C ai mant sustained injuries roughly the same nunber of
tinmes at hone as his did at work since 1973. Notably, Cainmant’s
injuries at honme resulted in significantly |onger periods of
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absenteeismfromwork than his work-related ankle injuries did.
Such results are consistent with Dr. Santoro’s concl usions that
an inability to negotiate is to be expected with Caimant’s
condition but is not exclusive to work activity.

As Drs. Santoro and Wl letts observed, C aimant never
fol | owed-up or sought outside treatnent for ongoing synptons
associated with his ankle injuries. Caimnt admtted he has not
consul ted anybody for his knees or ankle for at |east eight or
nine years. Although C aimant may have obtained Dr. Derby’s
restrictions fromreturning to work in 1984, 1981, and 1978,
there is no indication Dr. Derby treated Claimant’s ankle for
anyt hing other than ankle arthritis fromhis 1973 autonobile
accident. As Dr. Wlletts reported, X-rays from 1984 and 1990
indicate that no change in Claimnt’s condition was observed
during that period of tine.

In light of the foregoing, | conclude Claimant failed to
carry his burden of proof and persuasi on under G eenw ch
Collieries, supra, to establish he suffers a work-rel ated ankl e
condition or that he suffers a disability under the Act.
Accordingly, | find that Caimant’s degenerative ankle arthritis
is not the result of a work-related injury, nor is it an
aggravation, accel eration, exacerbation, or conbination with
another injury resulting in a new and conpensabl e injury.
Moreover, | find that the record does not support a concl usion
that Caimant’s bursitis and exostosis were related to his work
or his ankle arthritis, as discussed bel ow

Claimant identified a diagnosis of bursitis in 1978, but
failed to allege such a diagnosis was causally related to his
work or to his knee or ankle conditions. Assum ng arguendo that
Cl ai mant woul d suggest his bursitis is work-related, | find that
the record does not support a conclusion that the 1978 di agnhosi s
of bursitis is related to Caimant’s work or to his ankle or knee
conditions. None of the physicians discussed it in any
significant detail or offered any opinion on whether it was worKk-
related or whether it may have contributed to O aimant’ s present
knee and ankle conditions. Caimant never offered testinony that
his bursitis was work-related or related to his knee and ankl e
condi ti ons.

Li kew se, O aimant’s exostosis, which was first noted when
he was eight years old, has not been a problemaccording to Dr.
Browning. Caimant did not allege, nor do | find, that such a
condition was work-related or related to his present knee or
ankl e conditions for the sanme reasons | find his bursitis was not
related to his work or his ankle or knee conditions.
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Lastly, Enployer argued at the hearing and in its post-
hearing brief that the facts of this matter are anal ogous to
those in Gencarelle, supra. Cdaimant failed to address
Enpl oyer’ s argunent.

In Gencarelle, a claimnt who worked for Enpl oyer was
enployed in a job that involved bending, squatting and cli nbing.
He sustained injuries to his knee, which he banged and tw st ed.
He devel oped chronic synovitis, an arthritic condition of the
knee. He underwent surgery for the condition and filed a claim
for benefits based upon an alleged repetitive trauna. The
adm ni strative |law judge found the condition was caused from a
conbi nation of the previous traumatic injuries rather than
repetitive trauma. The Board denied claimant’s argunent that his
arthritic condition was an occupational disease; however, the
Board noted that an injury nmay occur over a gradual period of
enpl oynment and still be construed as accidental. See also
Pittman v. Jeffboat, Inc., 18 BRBS 212, 214 (1986)(an injury
i ncl udes one occurring gradually as a result of continuing
exposure to conditions of enploynent); Steed v. Container
St evedoring Co., 25 BRBS 210, 215 (1991)(the gradual work-related
aggravation of claimant’s |unbar stenosis was an acci dent al
injury rather than an occupational di sease because wal ki ng and
standing were not peculiar to claimnt’s enpl oynent and there was
no evidence that others in simlar enploynent devel op the
condi tion).

In Gencarelle, the Second Circuit affirnmed the determ nation
that claimant’s synovitis was an accidental injury rather than an
occupational disease. The Court noted, “It is ... necessary not
to extend [the Act] so as to nake it a general health insurance,
and to avoid this the coverage for occupational disease nust be
limted to diseases resulting fromworking conditions peculiar to
the calling.” According to the Court, “the relevant conparison
is between the hazardous conditions at the claimnt’s workpl ace
and the correspondi ng conditions — or background risks — of
enpl oynent generally.” The Court found that the claimnt’s
condition was not peculiar to his enploynent:

Many occupations — blue and white collar alike —
require repeated bendi ng, stooping, squatting, or
clinbing. Even necessary non-occupational activities,
such as cl eaning a bathroom or sweeping a floor,
require repeated stress on the knees as well as other
joints in the body. Gencarelle s activities were
common to many occupations indeed to life in general.

892 F.2d at 177-178.
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Likewse, | find that Caimant’s conditions are not
occupational diseases because the conditions are not peculiar to
his enploynent. Many occupations require repeated cli nbing,
crawling, and kneeling. As Dr. WIlletts opined, kneeling on hard

surfaces is an “every day act of life.” Although Dr. Browni ng
attenpted to draw an anal ogy to occupations involving | aying
tile, I find that the record evidence is insufficient to

establish that others in simlar enploynent to Caimant’s devel op
the same conditions. Specifically, there is no evidence in the
record of the requirenents of occupations involving laying tile
to support a conclusion that such occupations are simlar to
Claimant’s, nor is there any objective evidence in the record

t hat such occupations cause Cainmant’s conditions. Thus, under
the facts presented, | find dainmant’s conditions are not

occupati onal di seases.

Moreover, in Gencarelle, the Second GCrcuit affirnmed the
determ nation that the claimant’s condition did not result from
repetitive trauma based on his failure to report or seek
treatment for his knees and the |ack of forthright nedical
opi ni on show ng the necessary causal link. 892 F.2d at 178. As
not ed above, Claimant failed to seek nedical treatnment for any
conditions in his ankle or knees for at |east the | ast eight or
nine years. Likew se, he has no plans to seek nedical treatnent
for his alleged conditions. He has been able to continue working
full-time, mssing no work for the last five years. The
consi stent nedical opinions of Drs. Santoro and Wlletts render
Dr. Browning’ s nedical opinion unpersuasive in establishing a
causal link between C aimant’s enpl oynent and his conditions.
Accordingly, based on Claimant’s failure to seek treatnent for
hi s ankl e or knees and the | ack of forthright medical opinion
establishing the necessary causal link, | conclude O aimant’s
condition is the natural progression of aging and his prior non-
wor k-rel ated condi tion.

B. Nature and Extent of Disability

A finding that Caimant suffered no work-related injury
pretermts further discussion regarding nature and extent and
maxi mum nedi cal i nprovenent. However, assunm ng arguendo that
Claimant suffers froma conpensable injury, the burden of proving
the nature and extent of his disability rests with the C ai mant.
Trask v. Lockheed Shipbuilding Construction Co., 17 BRBS 56, 59
(1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
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per manency of any disability is a nedical rather than an econom c
concept .

Disability is defined under the Act as an "incapacity to
earn the wages which the enpl oyee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 U S.C 8§
902(10). Therefore, for Claimant to receive a disability award,
an econom c | oss coupled with a physical and/or psychol ogi cal
i npai rment nust be shown. Sproull v. Stevedoring Servs. of
Anerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker’s physical injury and his
inability to obtain work. Under this standard, a claimant may be
found to have either suffered no loss, a total loss or a parti al
| oss of wage earning capacity.

The question of extent of disability is an economc as well
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. G
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st G r
1940); R naldi v. General Dynami cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
cl ai mant must show that he is unable to return to his regul ar or
usual enploynent due to his work-related injury. Elliott v. C &
P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |Insurance Guaranty
Association v. Abbott, 40 F.3d 122, 125 (5th Cr. 1994).

Claimant’ s present nedical restrictions nust be conpared
with the specific requirenments of his usual or forner enploynent
to determ ne whether the claimis for tenporary total or
permanent total disability. Curit v. Bath Iron Works Corp., 22
BRBS 100 (1988). Once Cainmant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity and
is no | onger disabled under the Act.

Regarding G aimant’s inpairnment due to his knee condition,
Dr. Browning identified no specific knee injury and understood
that C aimant m ssed no specific time fromwork because of his
knees and that he was able to work full-tinme wthout
restrictions. Nevertheless, Dr. Browning relied on the AVA
Quides to arrive at his conclusion that C ai mant shoul d be
assigned a 7.5 percent permanent inpairnment. Dr. Browning's
explanation for his inpairnment rating is not well-reasoned. As
Dr. Wlletts asserted, the AVA Cuides offer two nethods to assign
an inpairment rating. The first nmethod sets forth a rating based
on objective neasurenents taken from X-rays perforned under
certain conditions. This nethod is inapplicable because Dr.
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Browni ng took no neasurenents. The other nethod of assigning an
i npai rment rating involves a nore subjective approach when there
is a history of direct trauma, conplaints of patellofenoral pain
and crepitation, but w thout joint space narrow ng on X-rays.
Under that approach, a 5 percent |ower extremty inpairnment
rating is given.

The opinions of Drs. Santoro and Wlletts are persuasive in
establishing that C aimant’s docunented nedi cal history does not
support a finding that he suffered any traumatic injury to his
knees to justify assigning a permanent inpairnment; however,
assum ng arguendo C ai mant coul d establish a pernmanent
inmpairnment, | find daimnt would suffer no nore than a 5 percent
i npai rment, pursuant to Dr. WIllett’s opinion, especially as
Cl ai mant never | ost any work over the |last five years nor sought
any nedical treatnent for his alleged condition for at |east the
| ast eight or nine years.

Nevertheless, | find the record does not support a
conclusion that Caimant suffers any nmeasure of disability under
the Act. Cdainmant failed to introduce any evi dence of any
econom c |l oss due to his knee condition. Caimant admtted he
| ost no work in the past four or five years due to injuries while
performng his job as inspector, which he performed w thout
restrictions until as recently as the day before the hearing.

Enpl oyer’ s hospital records support Claimnt’s position that he
continues to work full-tinme wthout “away days” despite his
clains for conpensation benefits. Caimant admtted he filed no
claimfor conpensation benefits until the present claim which he
filed because of his age and his doubts that he can performhis
job much longer. Accordingly, |I find that Caimant failed to
establish a prima facie case of total disability and that he
suffers no disability under the Act due to his knee condition.

Regar di ng any permanent inpairnment due to Caimant’s ankle
injury, | find the record supports a conclusion that C ai mant
suffers a 24 percent inpairnent fromhis ankle condition;
however, that condition is due to his 1973 non-work-rel ated
injury, as explained above. Mreover, for the sane reasons
di scussed above, Claimant failed to introduce any evidence of any
econom c |l oss due to his ankle condition. Thus, | find that the
record does not support a conclusion that C ai mant suffers any
measure of work-related disability under the Act due to his ankle
condi tion.
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C. Maxi mum Medi cal | nprovenent (VM)

The traditional nmethod for determ ning whether an injury
IS permanent or tenporary is the date of maxi num nedi cal
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5 (1985); Trask v. Lockheed Shi pbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nedi cal inprovenent is a
gquestion of fact based upon the nedical evidence of record.
Bal |l esteros v. Wllanette Western Corp., 20 BRBS 184, 186 (1988);
Wllians v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num nmedi cal i nprovenment when his
condi tion becones stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson v.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

None of the physicians of record offered any opinion
regar di ng maxi num nedi cal i nprovenment concerning either of
Claimant’s conditions. The record establishes that Caimant’s
ankl e condition after his non-work-related injury becane stable
when he was rel eased by his physician to return to regular work
W thout restrictions on May 28, 1974. Thereafter, Caimant’s
ankl e condition tenporarily worsened due to his work-rel ated and
non-work-rel ated injuries; however, his condition becane stable
after each injury upon his return to work without restrictions.
Li kew se, the record indicates his knee condition, which was
never treated for any ongoing condition, becane stable when he
returned to work without restrictions after his | ast docunented
knee injury in 1985. Thus, Caimant’s ankle condition has
remai ned stable since 1974 and his knee condition stabilized in
1985.

VI1. ATTORNEY' S FEES
For a fee to be awarded pursuant to Section 28(a), the

claimant's attorney nust engage in a "successful prosecution” of
the claim 33 U S.C. § 928(a); 20 CF. R 8 702.134(a); Perkins v.

Marine Termnals Corp., 673 F.2d 1097 (9th Gr. 1982); Petro-
Weld, Inc. v. Luke, 619 F.2d 418 (5th G r. 1980); Anmerican
Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d G r. 1976); Rogers
V. Ingalls Shipbuilding, Inc., 28 BRBS 89 (1993); Harns V.
Stevedoring Servs. of Anerica, 25 BRBS 375 (1992); Kinnes v.
CGeneral Dynamics Corp., 25 BRBS 311 (1992). No award of
attorney’s fees for services to the Cainmant is made herein
because Claimant’s attorney did not engage in a successful
prosecution of this claim See Karacostas v. Port Stevedoring
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Co., 1 BRBS 128 (1974) (judge denied claimfor conpensation);
Director, ONCP v. Hem ngway Transp., Inc., 1 BRBS 73 (1974).

VI1I. ORDER
Based upon the foregoi ng Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:
1. Enpl oyer/ Carrier is not liable for Caimant’s knee or
ankl e conditions, which are not work-rel ated.
2. Claimant’s clainms are hereby DENIED in their
entirety.

ORDERED this 20th day of February, 2003, at Metairie,
Loui si ana.

Ppr__a_ g

LEE J. ROMVERO, JR
Adm ni strative Law Judge



